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Good afternoon, everybody. I'm Mark Ells. I'm going to be the presenter this afternoon for this webinar about helping child victims to testify. I want to tell you just a little bit about myself. I have worked with children in court for a number of years. I started out as a magistrate, actually, in Alaska in what we called "The Bush" out in the rural part of Alaska and worked with children in Juvenile Court. I heard cases as a Standing Master for the Superior Court. Then later in Alaska I was a prosecutor for about ten years and moved back to Nebraska to work with the Attorney General's Office in a specialized unit that did statewide child abuse felony prosecutions. 
From there, I went to the National Center for Prosecution of Child Abuse, worked as a Senior Attorney and later as the Director of the Center. I've been a consultant for OJJDP in Fox Valley for a number of years with regard to missing and exploited children issues, child fatalities, child abductions, sexual abuse. I've been at the University of Nebraska at Lincoln since 1997 as a Research Assistant Professor at the Center on Children, Families and the Law. I'm currently still there, acting as the Director of the Midwest Child Welfare Implementation Center, working with a number of states to help them improve their Child Welfare Systems in ways that they identify as necessary. This afternoon I'm going to talk about preparing and assisting, supporting children when they come to court and testify. Typically this preparation and support in my experience has been for felony child abuse trials, either physical abuse or sexual abuse trials. 
So the scope of the discussion, as you can see from the bullets, is going to cover a number of different topics. I'm going to really emphasize throughout this presentation the importance and I think just the absolute criticality of working in a multidisciplinary team approach. What that really means is that there are other professions besides the lawyers who are really necessary to help children testify effectively and truthfully. We need input from doctors and teachers, from social workers, from parents or custodians, guardians, all of whom have both specialized knowledge about children generally and specialized knowledge about the particular child. This is important to understand children's language and again, both generally and specifically; understand how children's memory develops and works, both generally and specifically. We're going to talk about disclosure, what that is. We're going to talk some about legal considerations, keeping in mind that with regard to legal considerations I can't possibly cover all 50 states and the various territories, let alone how your particular court might interpret state law. 
So I'm going to talk in generalities. I'm going to talk about the Federal Rules of Evidence. I'm going to talk about things generally. But you need to really decide and understand what the law is in your jurisdiction and, more importantly, how your judges interpret and apply that law. I think that prosecuting child abuse cases, whether in Civil, Juvenile Court or in Criminal Court is one of the highest callings a lawyer can aspire to; but that means that much is expected of us as lawyers. 
So when this bullet talks about further education, it's not a one-time go to a specialized training and you're good to go forever. It requires ongoing education. Things develop. The science around language and memory and the dynamics of abuse improve as time goes along. We understand more and more every day almost about how children disclose abuse of one sort or another. The law obviously changes. 
So a continual education is really a requirement. Since the 1980s, we've seen a lot of changes. The Federal Rules haven't changed 
So much; but the application of the rules has changed; and we're going to talk about that as we go along. We've really seen a huge increase in the number of children that are coming to court because we've seen a huge increase in the number of cases that we take to court. I will emphasize that the number of cases that go to court are a small percentage of the cases that you're going to deal with as a lawyer, but they're very important. You wouldn't be spending your time and the County or State's resources or the Federal Government's resources to try these cases if they weren't really important. 
So all those things combine to require, again, a multidisciplinary approach and ongoing education. We've seen a lot of changes with regard to how we treat children in court, both before they come to court and while they're in court. We're going to talk about some of those. The bottom line is that children are necessary witnesses for these cases. Unless you're trying a fatality case, it's a very unusual case where you will proceed without the child as a witness in one way or another. 
So what do I mean when I talk about preparing children for court? What I don't mean is coaching them on what to say. And what I don't mean is applying pressure on them to testify in a particular way. What we are talking about is how can we set up the child, how can we prepare them to testify in the most effective way they're capable of testifying, keeping in mind the foreign nature of a courtroom for any witness but particularly for a child. There are a number of things that make it even more foreign for children, and we'll talk about those as we go along. How we prepare children is going to vary depending on the particular child, on their age, on their experience, on their capabilities, on your jurisdiction, perhaps your judge's willingness to be involved in the process, what resources you have from your Child Advocacy Center or other organizations to have formalized court school or informal court school. 
So it's all going to varym but what we're after is how do we make this process the best we can make the process within the confines of the law? We want to make sure that we're not making such huge exceptions for children that we've, for instance, infringe upon a defendant's right to a fair trial. But how do we make this the best opportunity for children to tell what actually happened to them? And again, with regard to support, this is now in court or immediately prior to court, not the court school or whatever else you do to help children get ready, but what do we do in a courtroom? Again, we want to protect the defendant's right to a fair trial. As a prosecutor, I thought that part of my job was to make sure people got a fair trial. And sometimes, we have to step in and almost help the defense attorney's out to make sure this happens. But our ethical obligation as prosecutors is to ensure that justice gets done. And part of seeing that justice is accomplished means protecting that right to a fair trial. 
So that's what it's not, is denying somebody a fair trial. And it is providing children the best opportunity to tell what happened, whatever that takes. And keeping in mind that when we have other witnesses come to court who have particular needs, somebody that speaks a foreign language, we provide an interpreter. Some would argue that children coming to court almost need an interpreter, not in the same sense, but in a metaphorical sense. And likewise with someone who comes to court who has a hearing impairment, we provide perhaps a sign language interpreter. Someone who is blind or can't see, we make accommodations for them. 
So it's in that sense that I'm talking about providing accommodations for children. How do we help them tell the truth and the whole truth? 
So again, it will vary depending on a specific child. How old are they and age alone doesn't determine because children of different ages have different capabilities, both cognitively and emotionally; and we have to take those into consideration as well. 
So it's important for you to know your child. And knowing your child means having contact with them, working with them, making sure that they understand what's expected and needed from them, giving them the tools required for that particular child to provide the testimony that they're there to provide and that they want to provide. I will, as a sort of a sidelight, I'm going to minimize war stories here, but I will say that of all the children I took to court, I only had one who was absolutely unable to testify. But I did learn as I gained experience prosecuting child abuse cases that proper support was very important. And the one child that couldn't testify was just too emotionally damaged by the abuse that had occurred to him, and he was simply unable. He got all the way to the courtroom door literally, and he just couldn't go in. 
So that's a rare event. I think children by and large are capable of doing this if we provide them with the optimal opportunity that the law permits and that we know how to do. And by "we," I mean not only you as the prosecutor, you as a law enforcement officer, but everybody on the team -- which leads right into the multidisciplinary approach, which truly is with regard to child abuse prosecutions and investigations, it's the state of the art. It's what the best minds in the profession have determined is the optimal way to investigate and prosecute these cases. 
So when I think of a multidisciplinary approach, some people call it an interdisciplinary approach, a cross-disciplinary approach, the term doesn't matter 
So much as what we're talking about. We're talking about people with contact with a particular child or with children generally in your community who can provide information that will help us effectively support this child to testify. And I learned this lesson the hard way, a very difficult way. 
So I hope you can avoid learning it the difficult way and start afresh. Perhaps you already have a Child Advocacy Center in your jurisdiction or close by that you can access. That's part of the team. Other parts would be law enforcement -- state, local, perhaps federal, depending on the case; pediatricians or other physicians, medical care providers who have relevant information. I think pediatricians in particular have good information for us about child development. If they've seen a particular child, they can talk about what they've seen not only with regard to this particular incident but historically. Teachers are an important and often overlooked source of information and input about particular children. Guidance counselors or social workers who are located in schools; the law enforcement officers that sometimes are put in schools; school resource officers; and parents, guardians, custodians, who again have a lot of contact with these children, and we often just forget about them. 
We don't go to them and say, "What are this child's particular needs? What have you seen by way of behaviors? How do they accomplish their schoolwork? How do they talk to other people? How do they talk to you? And I don't mean rudely or not rudely, but what language do they use, what words do they use? Are they linguistically developmentally appropriate for their age?" Those kinds of things? And maybe parents don't speak in those terms, but they certainly could tell you how children behave and perform. One of the key -- maybe the key element to a competent and productive child abuse investigation and prosecution is the forensic interview. And a forensic interview, again, has a particular definition. It's a truth-seeking interview. It's often called a hypothesis- testing rather than hypothesis-confirming process. A trained forensic interviewer will consider alternative hypotheses, which might include alternative hypotheses for what the child is saying or has said or we think he has said or think he is saying, he or she. 
So those alternative hypotheses that need to be considered and tested include -- and these are just by way of example, not an inclusive list; honest mistakes, both of the child's interpretation of events or of other people's interpretation of what the child has said. Other alternative hypotheses -- we want to consider misunderstandings. Has there been intentional or unintentional influence of the child during a forensic interview? 
So those are sorts of alternative hypotheses. A forensic interview should be recorded. And again back in the '80s, '90s, even the early 2000s, there was some debate about whether these interviews should be recorded; and there were pros and cons set forth on both sides. But I really think that the state of the art, the accepted protocol these days is that these interviews need to be recorded, whether that's an audio or video or both and whether it's recorded digitally or with analog technology, but they need to be recorded. And there are exceptionally good reasons to do that and really no good reasons not to. And if you don't have a set up for that, you need to work in your community to get that set up. There is a particular protocol that's fairly well accepted both nationally and internationally, and there are elements to the accepted protocol. The elements are sometimes accomplished in different ways; but again, this boils down to training. And I'll talk more about that in a minute. 
But the basic protocol from the National Institute of Child Health and Development, which is fairly well recognized as state of the art, includes an introduction to the purpose of the forensic interview, establishing some ground rules, having a time of rapport building with the child, doing what's referred as "training in episodic memory" about a non-abusive end, talking about something that's non-threatening to a child in order to establish how the child is performing cognitively and emotionally and linguistically essentially and helping the child understand the interview process. Then the next element would be the substantive portion, which includes the transition, elicitation of an event, establishing details and working on clarification to make sure that the interviewer understands exactly what it is the child's trying to say and that the child has had the optimal opportunity to say everything about what they know. 
And again, this is in a forensic interview. And of course there are good reasons for children sometimes not to disclose everything that they know. We need to make sure we have given them that opportunity. We need to get information about the original disclosure from the child, as well as from other witnesses. And this is, again, I think, an often overlooked part of the process. And this all leads up to effectively supporting the child and preparing the child for trial because the forensic interview process really lends itself to the format in the way we elicit testimony in a courtroom. And then we need to have some period of closure 
So we can transition from this sometimes very stressful process of describing abuse to leaving the interview room and having some closure about that process, at least for there. And forensic interviewing is not something to be attempted by people who have not been trained. There is lots of good training available. There is a bibliography of resources that is available from the Missing and Exploited Children's Program's folks at OJJDP in Fox Valley; and 
So if you haven't been trained, you need to be trained. If your police, social workers haven't been trained, they need to be trained because things can be missed, misunderstood or improperly understood. We can change how children actually remember things. 
So this is critical that people be trained and properly trained on how to do forensic interviews. If you've talked to children at all, and I'm sure most of you have in one way or another, you'll know that language can be sometimes frustrating. It's almost like young children in particular speak a different language than we do as professionals. 
So I'm going to talk briefly about language, just again 
So there's a sense of the complexity of the issue because without that understanding, without a good understanding of linguistics and language development, it's I'd say impossible really to effectively prepare and support children to testify fully and truthfully at trial. 
So these things I'm going to talk about are based upon work by Anne Graffam Walker, who I met, I don't know, 25/30 years ago probably. She's an internationally known forensic linguist who specializes in courtroom communication. She was actually a court reporter before she went to graduate school in socio-linguistics. And she went into this field -- which is a fairly narrow academic field -- because in her experience as a court reporter, she could see that children were being misunderstood and that children weren't being given the opportunity to really fully reveal what had happened to them because adults didn't understand their language. 
So since the late '80s, she's taught a variety of audiences throughout North America and even abroad about the subject of questioning young children who are involved in the legal process. 
So I have a lot of respect for Dr. Walker. And if I have misconstrued somehow her writings on this topic, then the error is mine and not hers. But I want to talk just briefly about language. And again, this is just to give a sense of the complexity of the issue. This is not training on language and how to understand and talk to children. 
So we know that children sometimes jump topics; they switch. We used to say they change lanes without signaling. And if you don't know that that's what happened, what they say can really sound bizarre. Kids sometimes answer questions that they don't really know the answer to, and they do that for a number of reasons. Think about children and their communication with adults. How do we communicate with children typically? Well, when they're very young, we give them a lot of commands. "Come here, stop that, go over there, get this for me, say this." 
So they're given a lot of commands when they're very young. And then when they go to school, they're in an environment where they're being taught how to do things and think about things. Rarely do children have the opportunity to just talk about what they know. When they're in school, they're asked questions; and there's a right answer and there's a wrong answer. And they're expected to know; and if they don't know, they're expected to try. Now, when we talk to children in a forensic setting, they might assume that we know already what happened to them. And they might assume, if they're not properly prepared for the forensic interview and then again for trial, they might assume that if they don't know, they're supposed to guess. 
So, children often answer when they don't know the answer. And they don't know what to do if they don't understand the question because again, they're not given typically that opportunity to say, "Well, pardon me, Mom or Dad, what exactly do you mean?" They're expected to obey. When they're in school, they rarely get to ask the teacher to clarify because asking the teacher to clarify might imply that they weren't paying attention; and they might even be called down for that. 
So they often don't have that opportunity. Children who come to us from abuse and neglect situations oftentimes haven't really been socialized in a manner that children who haven't been neglected or abused are socialized. 
So they don't know that they have the opportunity to ask for clarification. Another thing that's difficult for children is that if they have been abused or neglected, perhaps they've been threatened, either expressly or implicitly. 
So they're not going to sort of, 
So to speak, confront or challenge the interviewer because of their past experience. Children sometimes have a difficult time with what we call metacognition or thinking about thinking. They just, again, either developmentally because of their age or developmentally because of their environment and context haven't developed that capability, that ability to think about what it is that's going on in their head. 
So these are all sort of things to think about as we go along. 
So we're going to talk about, again very briefly, these three complex areas of language and linguistics. 
So phonology, what do words sound like? Children's pronunciation of words sometimes isn't consistent or they're not the way that we pronounce words because they hear things and they put their own interpretation onto what they're hearing. And you can all think of examples of that. This is a non-abuse instance, but for instance, talking about the hallowed ground of a church. A child might think the ground was hollow. They hear that somebody went to court; they might think that they went to the basketball court or the tennis court. Children avoid using word sometimes that they can't pronounce. 
So they've heard a word or they've seen a word if they're older, but they don't know how to pronounce it; 
So they avoid it. And avoiding that word may have consequences for us understanding what it is that they're trying to tell us. Children, if they mispronounce or have unclear speech, we as interviewers, and again, either forensic interviewer or the person doing direct or cross-examination in court, if we don't understand what they're saying, we might avoid asking them for clarification. And there's an opportunity for misunderstanding. Or we take their pronunciation literally without checking for misunderstanding, 
So phonology can be a big issue, how do words sound. Semantics, what do words mean in sentences and what are the definitions of words? They can use words correctly in a sentence without understanding the meaning of the word because they have heard the word often enough used in a sentence. They'll put it in the right place in a sentence; but if you ask them to define the word, they're unable to do that. They sometimes interpret words in sentences in an idiosyncratic or unique-to-them way based on what they've heard, what they've experienced, or categories that they put the words into. Children learn words at an incredibly fast rate, especially young children. When children go to school, their vocabulary increases almost exponentially; but their understanding doesn't always increase at the same speed. We need to check that. Syntax, the rules for combining words. This takes a longer time for children learn, and children learn at different rates; 
So it either takes longer or shorter, depending on a particular child. 
So one thing we can do to help them is put questions in a fairly simple noun/verb/noun form, and we can learn to use or avoid particular words. We'll talk more about some of these things as we go along. When it comes to what words sound like, it's important for us that we not interpret words for the child but that we ask the child to interpret the word for us if we don't understand it or we perhaps think they're using a particular word in an improper way or they're pronouncing it improperly. And ways to do that, we can ask children to repeat the word, we can ask them to use it in a sentence, in a different sentence. We can --if we are just taking notes, and again, this is all part of forensic interviewing and part of good trial work, how many notes do you take, how much attention do you pay to writing notes versus asking questions? But you might have the opportunity to write the word down phonetically, and then you use words later on to clarify. A particular area of phonology is what we call colloquialisms or idioms. 
For instance, and again, in a non-abuse environment a ten-year-old child heard somebody say that they were quitting smoking "cold turkey." And because they had no experience with that phrase, but they did have experience with turkey, at Thanksgiving in particular they thought that if you ate cold turkey you could quit smoking. But again, that's an interpretation of a child; they hear the words, but they don't understand the meaning of them. Semantics, how do children put words together? How do they understand the meaning of words? One thing to be careful about with the meaning of words and prepositions is sometimes children understand the sort of general concept. 
So one thing -- a preposition that frequently comes up in sexual abuse cases in particular is "in." Did he put something in something else, or did she put something in something else? And children might be able to say, "Well, this is what 'in' means," and put a marble or something in a basket or a pen in a basket, but not really understand transferring that concept to what happened to them. Pronouns can be difficult for children because they can get mixed up about what the pronoun refers to. 
So when we use the word "that," we need to be careful that the child understands what the word "that" refers to. Is it something that can be physically pointed at or is it something in the very immediate spoken past, such as in the same sentence or maybe in the last few seconds of the conversation? This is an example from an actual forensic interview that a friend of mine conducted. She was talking to an 11 year old who was somewhat developmentally delayed. The allegation involved fondling, and that was explored during the interview. And towards the end of the interview to get clarification and to check understanding, my friend asked the child the question, "
So every family is different and every kid is different. And I just wondered if your parents have talked to you about sex and what that is all about." And the child answered, "Yes." 
So the interviewer says, "Tell me about that." The child says, "Well, the guy takes his private part and puts it in the girl's private part." And the interviewer says, "Uh-huh." And the child says, "But I'm not real sure how the child gets his private part off his own body and puts it in the girl's body." 
So there's a difficulty with prepositions. And the interviewer just said, "Yeah, that is kind of confusing." Again, how children use language needs to be really understood and tested with a particular child. 
So when it comes to syntax, how we put words together or how we put sentences together, it's important to keep it simple, not long sentences, not big words. Particular lawyers have a tendency to use what we call the "fifty-cent word," which children, again, may not understand but may respond to because they're trained to guess even if they don't know. They're not trained -- unless they've gone through a good forensic interview process -- they're not trained to ask for clarification or understanding. 
So use terms that are concrete – who, where and what they are all things that children can point to. Words of why or how or when are things children can't point to. "When" is not concrete; and the whole time issue is another developmental issue that needs to be understood with children. Compound questions, for instance, where were you both, where was he, need to be avoided. And tag questions are really problematic. Tag questions are, "He touched you, didn't he," which almost requires a child to confirm. 
So moving on from language to memory and this very simple definition of memory, the ability of the brain to store or retain and subsequently recall information. 
So what does it take to have memory? You have to pay attention to an event; and things like ADHD or other disorders can impact that, as well as the developmental level of a child impacts their ability to pay attention to particular things. Young children pay attention to core important things that are important to them at the time. If they have visual or auditory handicaps, that can impact their ability to pay attention to an event. They have to be able to encode information, which means do they have a system of categories to make sense of a particular event, or are they very literal about things? This is really a semantics skill because they have to have language in order to put things into context and encode them in their brain. That's why we have 
So few memories prior to the age of three, because we're essentially pre-verbal up to that time again, speaking in generalities. 
So with regard to encoding, the more familiar or usual information is, the easier it is to remember. And we often tell kids how they ought to understand and react to things, and that's important in understanding later when they talk to us about things that have happened. We just need to understand the context. 
So again, with encoding, processing received information, categorizing it, which is a semantic skill --children's categories are fairly rudimentary and can be very idiosyncratic. Storage is both long-term and short-term. Short-term memory lasts about 20 seconds; long-term memory is essentially anything after that. And again, these are sort of working definitions. Retrieval has two forms, accessing the stored information in either recall, which is like a short answer examination, or recognition which is more like a multiple choice examination. And again, it's important to understand these sorts of things at a pretty high level when you're talking to children because it impacts how they relate to you, both in the forensic interview and again, in both preparation for court and in the courtroom itself. 
So memory can be, again, the encoding portion of it. It's not a videotape. People sometimes think that memory is, what we see is what we remember. But what we see is first of all subjective in itself because our eyes are trained to see things in a particular way. Not everybody sees the same thing the same way. 
So memory is somewhat selective, and it's governed by our expectations. Is this a familiar event? Is this something we have no understanding of? You've probably been in situations where what you're seeing or what you're hearing is just 
So foreign it makes no sense. Well, you're not going to encode much of that. Can we give it meaning? Are we paying attention? What's our motivation? 
So if you're in class, for instance, you may pay more attention if you know something is going to be on the test. And when things are happening to children, sometimes they have a high motivation to remember; but sometimes their motivation is low because remembering is painful. And we need to keep those things in mind when we're preparing children for court and when we're talking to them in court. We al
So need to keep in mind that stress can impact memories in different ways. You've probably heard or even said, "That was seared into my brain forever." But the same stress that can sear something, that can really help you remember something or not let you forget something, which is different than remembering, stress can al
So interfere with your ability to encode and store information. 
So stress affects different people differently. It affects us differently at different stages of development. 
So we just need to understand that stress doesn't produce a uniform result when it comes to memory. Again, recognition versus recall, it's easier for us to recognize than it is to recall. 
So when we're talking to children in court, if we're essentially leading them, it's both easier for them to recall what actually happened and can al
So affect in a negative way their memory. 
So there's a balance in there. Source monitoring is the ability of all of us to remember where we got the information. 
So did we get the information from our own experience, or did somebody give us that information? And sometimes very young children have difficulty with that. Again, this is not a class in memory or interviewing. It's just giving you a sense of how complex these things are and things to be alert to and aware of when we're preparing children for court and when we're asking them to testify in court. The whole disclosure thing is we sometimes tend to think of it as an event; disclosure happened. But disclosure is a process, and it happens over a period of time. 
Sometimes children tell a lot, and sometimes children tell a little, and sometimes they tell it in sections or in chronological order. Sometimes they tell it as things are remembered. And testifying is a part of the disclosure process. And we need to keep that in mind as well. I've had therapists actually tell me that testifying can be therapeutic or non-therapeutic. It really depends on some things we can control, such as preparing the children, setting up the courtroom in a particular way, asking questions in a sensitive manner, sensitive meaning not just emotional but al
So sensitive to their developmental capabilities and their emotional capabilities. 
So testifying is part of a process; and it can be helpful or not helpful, depending on how it is conducted. 
So this brings us to legal considerations. As I said earlier, I'm going to talk about the Federal Rules of Evidence. You al
So probably have State Rules of Evidence, and I always used to say that we have local rules of evidence because the judges apply the State and Federal Rules in the way they interpret the rules. And I think that what's happened over the past 30 or 35 years is that we as lawyers and judges have realized that the Rules of Evidence apply to children but not as adults. 
So I'm just going to talk about some of these right now, and then we'll go into them in more detail realizing that we have a time constraint and we could probably talk about any of these for a long period of time. 
So we'll talk about Evidence Rule 601, where all witnesses are presumed to be competent; the fact that under 611(a) the judge has wide latitude in how examinations are conducted and how the courtroom is set up; the use of leading questions; or how the oath is administered. We'll talk about the allowance of the essential people or the support people. 
So let's go through these in a little more detail one at a time. 
So the Federal Rule of Evidence 601 says that all witnesses are presumed to be competent. Now, my experience used to be that children were viewed with some suspicion about their ability to actually provide competent testimony. And competent testimony means that you're able to, as a person, observe what happened, remember what happened, and to testify in a way that others can understand and you can do that truthfully. Those are sort of the general elements of competency. Now, because all witnesses are presumed to be competent, if someone wants to challenge their competency, the burden of proving incompetency is upon the proponent of that idea. 
And the process of proving incompetency is important because it should be child sensitive and should begin with sort of a threshold of somebody claiming incompetency should have information that causes the judge, and this is a finding for a judge to make, not for a jury generally speaking --
So there should be a threshold level. And again, if you look at the bibliography that will be available, there will be some cases and there will be some other writings that will help you review this in great detail. And then I always asked for instruction and -- didn't always get it -- that all witnesses are presumed to be competent because sometimes jurors don't know that. They've not read the Rules of Evidence, and we expect that they know certain things; but my experience was that they don't know everything that we expect them to know. 
So consider asking for instruction about the Rule of Evidence 601. Evidence Rule 611(a) talks about the judge's latitude. And I would add to this FRE, Federal Rule of Evidence 102 as well; and let me just read Rule of Evidence 102. "The purpose of these Rules, they should be construed 
So as to administer every proceeding fairly, eliminate unjustifiable expense and delay, promote the development of evidence and to the end of ascertaining the truth and securing a just determination." 
So the Rules of Evidence have to be interpreted in light of Federal Rule of Evidence 102. Now, 611 is entitled, The Mode and Order of Examining Witnesses and Presenting Evidence. 
So it's not solely about the mode and order of examining witnesses, but it's about presenting evidence in a more general sense as well. 
So 611(a) says, "The Court should exercise reasonable control over the mode and order, mode and order of examining witnesses and presenting evidence, and presenting evidence -- and here's some key words -- "
So as to 1) make these procedures effective for determining the truth; 2) avoid wasting time; and 3) protect witnesses from harassment or undue embarrassment." I think read in light of Rule 102, the judge has -- and we should ask them to consider things such as scheduling the testimony of a trial 
So that, for instance, they're not too hungry because if they're too hungry, they're not thinking very well. And there's lots of good evidence about that, both from education and other areas. We should avoid scheduling their testimony at nap time when they're too tired. What are the seating arrangements? Because again, a defendant has a right to confront and cross-examine witnesses; but there's no rule that says people have to sit in a particular place in the courtroom. Children should be granted fairly frequent recesses to accommodate their attention span, their energy levels, their need to go to the bathroom, and all those kinds of things. Judges should be considerate about language and developmental issues. 
Again, the judge has wide latitude to make procedures effective for determining the truth. And if children can't be heard or they don't understand because of language issues, they're not able to tell the truth. And there may be other accommodations as well. For instance, we used to give children a little squeeze thing that they could take in the palm of their hand that wasn't distracting to anyone; but it allowed some children to get rid of some nervous energy. That's just one little example; there are numerous others. For instance, and again, look at the literature that we'll be providing, there is increasing use of therapy dogs. And that sounds bizarre if you've never done it, but there's fairly good literature to support the use of those dogs in particular circumstances. Again, not every child needs every accommodation. You need to know your child and know their needs and know what will allow this particular child to testify fully and truthfully. 
So there are just a lot of those; and the case law is replete with things like, for instance, believe it or not, a child testifying from under counsel table was upheld. Judges have wide discretion in setting up the mode and order of testimony. And looking at the case law, it's almost unheard of; the judge has to go way past whatever line there is, and it's not a very bright line, to get reversed for exercising his or her discretion on the mode and manner of presenting witnesses and testimony. 
So they have wide discretion, and they may not know that. One of the things that we'll be providing is an article by Victor Vieth talking about seven pretrial motions that should be made in every child abuse case. And I think it's a great list of seven. There are many others that you can think of based upon your training, that if you haven't had you will get, and your experience. 
So just give the judges the tools that they need and let them know what they're actually allowed to do. It was shocking to me as a new prosecutor how sometimes the judges were completely unaware of what I thought were the most basic precepts of the Law of Evidence, the fact that I could use a statement against somebody even if it wasn't on its face something that was antithetical to their position. If I wanted to use it against them as a prosecutor, I was allowed to do that; and the judges just didn't know that. 
So we need to help educate judges. We shouldn't presume that they know all there is to know; that would be an unfair expectation. 
So should we restrict or permit the use of leading questions, keeping in mind that leading questions are generally not considered favorably on direct examination because it can change how people remember things? And one of the criticisms in forensic interviews sometimes is that the interviewer used leading questions; and yet, people think they have an unrestricted right in court to use leading questions when they're talking to children. Now, I'm not saying nobody should be allowed to use leading questions because the rules al
So permit the use of leading questions on direct examination to help develop a witness's testimony. 
So if you look at 611(c), it talks about that. Under 603, the oath is administered. The purpose of the oath is to impress upon somebody the need to tell the truth. And there is no exact prescription for how an oath should be administered; it just has a purpose. That purpose can be fulfilled in a linguistically and developmentally appropriate way, and judges should be helped to understand what that is in a particular case with a particular child. Under 615(3), a party is allowed to have an essential person present in a courtroom. Now, typically as criminal prosecutors, we always thought of that as a law enforcement person. 
But it may be somebody who is available to and necessary, and there's the key word, "necessary" -- to allow the child to testify completely and truthfully because sometimes they just need that bit of psychological and emotional support. Again, it requires education of the judge ahead of time; don't wait until the day of the trial or the day the child's going to testify and spring this on both the defense and the judge. It's important to know what hearsay is and is not. And again, surprising to me when I was a young prosecutor in particular -- later on, it wasn't surprising, I just knew I had to educate judges, that under 801(d), these things are not hearsay even though they're statements made out of court. 
So we need to understand; read the rules, read the case law interpreting the rules and help the judges understand what they mean before court. Because, you may know ahead of time that you're going to have to use an inconsistent or a consistent statement, or you're going to what to introduce evidence of a child's outside the courtroom identification of somebody; and that's not hearsay. But again, if judges aren't used to seeing children in court in particular, they may not know all the nuances of the definitions of hearsay/not hearsay; and it's incumbent upon us to help the judges understand that and to use the rules in a proper way to allow children to testify fully and effectively. Are there excited utterances that a child made? 
And again, look at the definition and think about how it might apply in a particular case, statements made, medical diagnosis is a whole series of cases at the federal level and I'm sure in your states talk about when we can and cannot use statements made for the purpose of medical diagnosis in child abuse cases. Recorded recollection gets back to the whole idea of recording our forensic interviews of children. Let me just step out of this discussion for a second and talk about preparation. 
I see no ethical or other reason to not let children see or read their statements that they made in the forensic interview. We would do that for any other witness; and yet for some reason, we're reluctant to do that with children. It's their statement; they should be allowed to see it if it's recorded or read it if they're able to read it as part of their preparation. Confrontation and the use of video interviews or depositions, closed circuit television, again, there's a whole case law literature out there about this. I would just ask you to consider with regard to depositions, does the defendant really have a right to this deposition? Is it going to be useful for the child? Is it going to be difficult for the child? Is there a need for it? 
With regard to closed circuit TV, either one-way which is where it's just broadcast out in the courtroom and there's nothing in back; or two-way, where the child can see what's going on in the courtroom, and the courtroom can see what's going on in the interview room. There are very definite requirements of proof for this; but beyond that, I think we need to think about are we doing this for our comfort level or the child's comfort level? Are we thinking about how it's going to impact a jury potentially? Screens are something that were used years ago, and I think they've sort of fallen out of disfavor. 
But again, there may be a need in a particular case; and you should explore that. The part of support, I think, of children in the court continues after the trial. I think this is really critical. It's sort of like the closure aspect of a forensic interview. Kids need to know what happened, whether it's an acquittal or a conviction in criminal court. And if it was an acquittal, I always told children that it wasn't that nobody believed them; it was that I as a prosecutor hadn't done my job. And having laid the groundwork for this ahead of time, I can draw on it after the trial to explain it to children. My experience, and again, it's just my experience, but I have talked to prosecutors from all over the country over the years and it's fairly universal, is that children are less concerned about the outcome of the trial than the fact that they get to take part in the trial. They get to tell their story and they get to do it effectively. 
But there needs to be follow up with the child. And if there's a guilty verdict, then you need to prepare for sentencing; and it may be that the child has a particular part to play at the sentencing hearing. Again, that's very jurisdictional and case-specific and child-specific. And how accessible do you make yourself after the trial? I felt like if I just called a child to testify and said thank you very much and never saw them again that I had sort of used them in a way that I didn't feel comfortable with. 
So I made myself fairly accessible after a trial. It's rare that children take you up on that, 
So it's not like it's going to take tons of your time. But handing out a business card, telling them that they can call you, and maybe sending them a card sometime later just to say thank you again for doing that, I think just treats them in a very respectful manner. 
So think about post-trial processes as part of the support of children during the trial as well. We really just want to have children have the opportunity to testify truthfully and completely. And whether that opportunity comes to fruition or not, whether a child -- again, they're like any other human being, do they do well on a particular day or not do well on a particular day? Do you as a prosecutor not do well on a particular day? But we want to give them the opportunity, 
So we need to understand the whole dynamic of abuse. We need to understand the dynamics and process of disclosure. We need to know what a proper forensic interview is. We need to work in a multidisciplinary fashion. We need to know what the law is and how to apply it effectively to a particular case, all with the goal of giving these kids, who have been abused or neglected, the opportunity to testify truthfully and completely about their experience. That's valuing the child and that's seeing as prosecutors, that's seeing that justice gets done regardless of the outcome of the trial. 
So I thank you for your time; our hour is up. And I hope you look at the bibliography that's available. And I wish you every success in your endeavors, and I thank you for what you do on behalf of children. 
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